
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGIONe

1445 ROSS AVENUE, SUITE 1200
DALLAS, TX 75202-2733

FEDERAL EXPRESS
GENERAL NOTICE LETTER
URGENT LEGAL MATTER - PROMPT REPLY NECESSARY

Mr. Victor Forte, Vice President
Norphlet Chemical, Inc.
600 Macmillian Drive
Norphlet, Arkansas 71759

Re: Norphlet Chemical Superfund Site, Site Id # A6N8
Union County, Norphlet, Arkansas

Dear Mr. Forte:

The purpose of this letter is to notify you of your potential liability at the Norphlet Chemical
Superfund Site (Site), which is a "facility" as defined at 42 U.S.C. §9601(9). The Site is located at
600 Macmillan Drive, Norphlet, Union County, Arkansas.

The U.S. Environmental Protection Agency (EPA) has determined that you are a Potentially
Responsible Party (PRP) at the Site, because you are believed to be a party that owns or operates a
facility, or has owned or operated a facility at the time ofdisposal ofhazardous substances therein,
where there has been a release or threatened release of hazardous substances, causing the incurrence
of response costs by the United States Government or a State. Therefore, you may be responsible
under the Comprehensive Environmental Response, Compensation and Liability Act, also known as
"CERCLA" or "Superfund", 42 U.S.C. §9607(a), for the costs of response actions at the Site, as well
as other costs described in that provision of law. Further you may be responsible for the conduct of
response or abatement actions under CERCLA, in accordance with 42 U.S.C. §§ 9604, 9606. This
General Notice letter provides an explanation of your responsibilities as a PRP at the Site. In this
letter and its enclosure, the terms "you" or "your" or "Respondent" shall mean the addressee of this
Notice.
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A Superfund Site is a facility where there is a release or threatened release ofhazardous
substances or pollutants and contaminants into the environment requiring a response action, usually
contaminated with hazardous substances at levels that may present a threat to human health or the
environment. Under Sections 104, 106 (a), and 107 (a) ofCERCLA, 42 U.S.C. §§ 9604, 9606 (a)
and .9607 (a), PRPs may be required to perform response actions to protect the public health and
welfare or the environment. PRPs may also be responsible for costs incurred by EPA in responding
to and cleaning up the Site. PRPs include current and former owners and operators of the Site, as
well as persons who sent or transported hazardous substances to the Site, or who arranged for the
disposal or treatment of hazardous substances at the Site. Under Section I04(a) (I) of CERCLA, 42
U.S.C. §9604, EPA may allow the potentially responsible parties to carry out the removal action,
under the oversight ofEPA, if the action can be done properly and promptly.

On behalfofEPA, I offer you the opportunity to enter into negotiations concerning the Site
cleanup and response costs. I have enclosed a Notice that explains your responsibility in more detail.
As you will see, the notice requests your cooperation in conducting the removal action.

Upon reviewing the enclosed notice, please provide an oral response to Ms. Jamie Bradsher,
Enforcement Officer, at (214) 665-7111 within 3 days and let her know whether you will negotiate.
You are also encouraged to provide a written response to this letter. If you have questions regarding
this notice please contact Ms. Bradsher at the number above. Questions concerning legal matters
should be directed to EPA attorney, Mr. James Turner, at (214)-665-3159.

Enclosures (3)

2



NORPHLET CHEMICAL SUPERFUND SITE
Enclosure A

GENERAL NOTICE
REMOVAL ACTION

This Notice is from the U.S. Environmental Protection Agency (EPA). This Notice is
directed to the PRP of the Norphlet Chemical Superfund Site. This Notice does three things:

Firstt this Notice tells you that you may be responsible for the presence of hazardous substances
found at the Site. The EPA is requesting that you perform a Superfund removal action to abate the
release or threat of release of contaminants at the Site. When we say "Site't or "property't in this
Noticet we mean the Norphlet Chemical Superfund Sitet which is located att 600 Macmillan Drivet
Norphlet t Union CountYt Arkansas.

I. This Notice is issued under the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA or Superfund).

2. Second, this Notice provides background information leading up to the EPA's
investigation of the Site and the EPAts activities to determine the source of the
contamination.

3. Third, this Notice invites you to enter into negotiations to conduct a removal
action/cleanup at the Site.

NOTICE THAT YOU MAY BE LIABLE

Under Section 107 (a) ofCERCLA, 42 U.S.C. §9607 (a), responsible parties are those who
are current owners or operators of a facility, past owners or operators who owned or operated a
facility at the time hazardous substances were disposed of at the facility, persons who arranged for
disposal or treatment at the facility (usually the person(s) who generated the hazardous substance), or
persons who selected that facility and transported the hazardous substances to the facility. The EPA
believes that you are both a currentt and a past owner or operator PRP, based on the information in
Enclosure B. Also, in Section 107 (a) ofCERCLAt 42 U.S.C. §9607 (a)t the law provides that
responsible parties are liable to the United States for the costs it has incurred or will incur conducting
a response action. A PRP is therefore responsible for reimbursing the Federal government for both
past and future costs of the response activities.
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BACKGROUND

Norphlet Chemical Superfund Site (Site) is located outside ofEI Dorado, Arkansas at the
location of the former Macmillan Oil Refinery (a previous Non-NPL Removal Action). The Site is a
chemical manufacturing facility in the business of producing a refrigerant (HFC-134A) that is used in
automobiles. The primary raw materials used for producing this product are Anhydrous Hydrogen
Fluoride (AHF), Trichloroethylene (TCE), and a catalyst. The company that is believed to own and
operate this Site, Norphlet Chemical Inc. (NCI), apparently attempted to produce the intended
product for Tulstar Products, Inc. (TPI), a/k/a Tulstar Refrigerants LLC and Tulstar Refrigerants, Inc.,
based upon a tolling agreement contract between TPI and NCI, but was unsuccessful.

The EPA became aware of this facility in March 2009 and immediately informed the
Arkansas Department of Environmental Quality (ADEQ). The EPA offered its assistance ifdeemed
necessary by the ADEQ. On April 15, 2009, the U.S. Department of Homeland Security (DHS)
conducted an Infrastructure Protection Inspection of the facility and was alarmed with its conditions
and the fact that it was abandoned. On April 15, 2009, DHS contacted EPA about their concerns with
the site. The major concern was that the abandoned Site had containers of AHF and mixtures of
AHF, TCE, and intermediate refrigerants. In addition, the conditions of these containers were
questionable. The EPA and DHS contacted various State authorities and then participated in a call
concerning the Site. On April 16, 2009, EPA received a written request from ADEQ to address the
situation at the Site.

The EPA dispatched its START Contractors to begin air monitoring. The EPA arrived on the
Site on April 17,2009, and met with Federal, State, County, and City officials and evaluated the Site.
The EPA determined that an Imminent and Substantial Endangerment existed as a result of the
abandonment of the facility, the conditions of the tanks, and the close proximity of the school and
surrounding residents to the facility. On April 16, 2009, Union County Judge Bobby Edmonds
declared an emergency. Because of the emergency order and the close proximity of the site to the
school, the school was closed on Friday, April 17,2009.

On April 19, 2009, EPA attempted to transfer material from the tanks in to tanker trucks. In
order to accomplish this, piping was removed from the tanks to allow the connection of a pump and
hoses. The transfer operation failed due to pump problems, however; there were no injuries or
significant releases of material.

The EPA is in the process of obtaining bids for transportation and disposal. It was determined
that high pressure intermodal containers was necessary for storage and transport of the AHF Mixture
tanks (TTl 0 and II) due to the organics within the tanks. Additionally, EPA is in the process of
obtaining a pump with viton diaphragm and gaskets to handle the materials. The EPA is continuing
real time air monitoring, sampling activities. Also EPA is awaiting the arrival of rail cars to transfer
AHF and waiting to find out if the company Univar will accept the materials ofTCE.
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NEGOTIATIONS

The EPA invites you to enter into negotiations towards a settlement. In addition to avoiding
the costs of litigation, settling with the EPA provides you with another advantage. Under the
Superfund law, settling with the EPA helps protect you should another responsible party sue you for
costs which that party pays to the EPA. [Note: This protection against contribution claims, however,
may not extend to claims by third parties that have incurred their own response costs and seek to
recover them under Section 107(a)(4)(B). See United States v. Atlantic Research Comoration, 172
S.Ct. 2331, 169 L.Ed. 2d 28 (June 11, 2007) (in certain situations, a liable party who has incurred
cleanup costs at a site can sue other liable parties under CERCLA Section 107(a)(4)(B)).] Also, if
you choose not to settle with the EPA and you are found to be a responsible party, the EPA may take
civil administrative action and, ultimately, the EPA may request civil judicial action. A list of
responsible parties is included in Enclosure C.

If you agree to negotiations, EPA will meet with you to discuss the Site cleanup and
resolution of your liability by entering into an Administrative Settlement Agreement and Order on
Consent (AOC) under Sections 104, 106, 107, and 122 ofCERCLA, 42 U.S.C. §§ 9604,9606,9607
and 9622. The EPA expects to conclude AOC negotiations within 21 calendar days of your receipt of
this letter.

OPPORTUNITY TO MEET

The EPA will provide you an opportunity to meet with EPA representatives to discuss your
performance ofa removal action to clean up the site. If you wish to participate in such a meeting,
you must inform Ms. Jamie Bradsher in writing within the time frame stated below.

FINANCIAL CONCERNS/ABILITY TO PAY SETTLEMENTS

The EPA is aware that the financial ability ofsome PRPs to contribute toward the payment of
response costs at a site may be substantially limited. If you believe, and can document, that you fall
within that category, please contact Ms. Jamie Bradsher at the contact phone number listed below for
information on "Ability to Pay Settlements." In response, you will receive a package of information
about the potential for such settlements and a form to fill out with information about your finances,
and you will be asked to submit financial records including business and personal federal income tax
returns. If EPA concludes that you have a legitimate inability to pay the full amount of EPA's costs,
EPA may offer a schedule for payment over time or a reduction in the total amount demanded from
you.

Also, please note that, because EPA has a potential claim against you, you must include EPA
as a creditor if you file for bankruptcy.
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RESOURCES AND INFORMATION FOR SMALL BUSINESSES

As you may be aware, on January 11, 2002, President Bush signed into law the Superfund
Small Business Liability Relief and Brownfields Revitalization Act. This Act contains several
exemptions and defenses to CERCLA liability, which we suggest that all parties evaluate. You may
obtain a copy of the law via the Internet at http://www.epa.gov/swerosps/ bflsblrbra.htm and review
EPA guidance regarding these exemptions at http://www.epa.gov/
compliance/resources/policies/cleanup/superfund.

The EPA has created a number ofhelpful resources for small businesses. The EPA has
established the National Compliance Assistance Clearinghouse as well as Compliance Assistance
Centers which offer various forms of resources to small businesses. You may inquire about these
resources at http://www.epa.gov. In addition, the EPA Small Business Ombudsman may be
contacted at http://www.epa.gov/sbo. Finally, EPA developed a fact sheet about the Small Business
Regulatory Enforcement Fairness Act ("SBREFA"), which is enclosed with this letter.

YOUR RESPONSE TO EPA

In addition to the three (3) day oral notification as mentioned in the Notice Letter, please
notifY Ms. Bradsher in writing at the address indicated below, witllin tl,ree (3) calendar days oftile
date ofreceipt oft/lis letter to indicate your willingness to negotiate a PRP-Iead removal clean up. If
the EPA does not receive your response within three (3) calendar days, the EPA will assume
that you do not wish to negotiate, and the EPA will then take whatever actions ~re necessary to
abate the threat to human health and the environment posed by chemicals on the property.
EPA may then take appropriate action to recover response costs from you.

Your response to this letter and questions regarding the matters in this letter should be
directed to:

Ms. Jamie Bradsher
Enforcement Officer (6SF-TE)
United States Environmental Protection Agency
Region 6
1445 Ross Avenue
Dallas, TX 75202
Telephone: (214)665-7111
Fax: 214-665-6660
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If you or your attorney have legal questions pertaining to this matter, please direct them to:

Mr. James Turner
Senior Attorney (6RC-S)
United States Environmental Protection Agency
Region 6
1445 Ross Avenue
Dallas, TX 75202
Telephone: 214-665-3159
Fax: 214':'665-6460

The discussions of fact or law in this Notice are meant to help you understand CERCLA and the
EPA's actions at the Site. The discussions of fact and law are not final positions on any matter
discussed in this Notice.
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NORPHLET CHEMICAL SUPERFUND SITE
Enclosure B

PRELIMINARY EVIDENCE

Teresa Marks, ADEQ letter to Samuel Coleman, EPA, dated April 16,2009.

A copy of a tolling agreement contract between Norphlet Chemical, Inc. (NCI) and Tulstar Products,
Inc. (TPI) alk/a Tulstar Refrigerants LLC, with attached Collateral Assignment of Contract involving
the Arkansas Economic Development Commission (AEDC) dated on or about December 13, 2005,
and December 5, 2005, respectively.

Corporate information on TPI and related fIrms obtained from offices of the Nevada Secretary of
State and the Oklahoma Secretary of State

Corporate information on NCI obtained from the Arkansas Secretary of State and other sources.

On information and belief, analytical data on certain tanks and other documents concerning hazardous
substances in the possession ofNCI at the Site and the observations of, and as well as information
obtained from on-Site personnel by, EPA OSC Gary Moore and OSC Nancy Jones.

A chart on raw material and intermediates purported to be held on Site as of 9/25/08.

A map and legal description of the Site.

The EPA Pollution Report (POLREP) in connection with the Site.

A forwarded email dated Sept. 29, 2008, from an employee of Jones-Hamilton concerning corporate
responsibility and proposed for specialty chemical raw materials located on the Site.

Memorandum from David Choate, Esq. to Messrs. David Nevala and Brian Scoggins, AEDC, dated
February 3, 2009.

Memorandum from Robert f. Dougherty, Esq., to Ms. Elena Forsyth, Tulstar Refrigerants, Inc., dated
February 27, 2009.

8



ADEQ
ARK A N S A S
Department ofEnvironmen181 Quality

April 16, 2009

Mr. Samuel Coleman, Director
Superfund Division (6SF)
U.S. Environmental Protection Agency, Region 6
1445 Ross Avenue, Suite 1200
Dallas, Texas 75202-2733

Re: Norphlet Chemical, Inc.
600 MacMillan Road
Norphlet, AR 71759
AFIN: 70-00694
EPAID: ARD008049207

Dear Mr. Coleman:

The Arkansas Department of Environmental Quality (ADEQ) is concerned about conditions at
the Norphlet Chemical facility and requests that materials be removed from the property.

During the past week, the Department of Homeland Security conducted an inspection at this
facility to ascertain the security of hazardous materials and other chemical feedstocks stored at
Norphlet Chemical. During the course of the inspection, a storage tank containing approximately
7,800 gallons of hydrofluoric acid was discovered to be in dilapidated condition, posing an
imminent threat of release to the environment. This tank poses not only a hazard to the
employees at the plant, but also to an adjacent elementary school and the surrounding
community. A conference call was held between Homeland Security headquarters, EPA Region
6 Superfund Division staff, and ADEQ staff on the morning of April 16, 2009, and it was
determined that the best course of action to address the threat of imminent release was to carry
out a removal ofthe tank's contents.

ADEQ requests that U.S. EPA Region 6 respond to the site to abate the releases and threatened
releases to protect public health and the environment, including but not limited to shipment of
the material off-site for disposal and removal of material from the process systems. Under
provisions of the Ark. Code, Ann., § 8-7-508(b), AOEQ staff and their representatives (including
EPA personnel and their contractors) may enter upon any public or private property for the
purpose of collecting information under the provisions of the Arkansas Remedial Action Trust
Fund Act, and for initiating and carrying out any remedial actions pursuant to the Act.

Ifyou have any questions or require additional information, please contact me at (501) 682-0959.

ARKANSAS DEPARTMENT OF ENVIRONMENTAL QUALITY
5301 NORTHSHORE DRIVE 1NORTH LITTLE ROCK 1 ARKANSAS 72118·5317/TELEPHONE 501·682-07441 FAX 501·682·0880

www.odeq.s1ote.or.us



Teresa Marks
Director

cc: Karen Bassett, Chief Deputy Director
Ryan Benefield, Deputy Director
Penny Wilson, Inspector Supervisor, E&IB, HWD
Mary Pearson, Inspector Supervisor, E&IB, HWD
Steve Mason, (6SFPR), U.S. EPA Region 6
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Norphlet Chemical Inc.
Ownership Analysis

Owners Shares PerCent
John Garrison 176.73 16.888%
Jeff Garrison 176.73 16.888%
Spector Tr Alyssa Spector 60.00 5.733%
Soedor Tr Jesse Soeetor 60.00 5.733%
Soeetor Tr Katherine Knoof 5~00 0.478%
Soedor Tr James Knopf 5.00 0.478%
Spector Tr Elizabelh Knopf 5.00 0.478%
Billy Spector 60.00 5.733%
Nelson Abell 90.00 8.600%
Graham Abell 45.00 4.300%
Claire Abell 45~00 4.300%
Fred Bates 50.00 4.n8%
Vicki McDonald 50.00 4.n8%
John Peterson 40.00 3.822%
SCott Reed 30.00 2.867%
W L Cook Rev. Trust 15.70 1.500%
Carl H. Miller 15.70 1.500°,{.
Harold Peterson 15.70 1.500%
Michael Murohv 10.47 1.000%
Robert Watson Jr 10.00 0.956%
Ronnie Manis 10.00 0.9SSOA.
David Henry 10.47 1.000%
Victor Forte 10.00 0.9560/0
Yvonne Henry 10.00 0.956%
Mark Jones 10.00 0.956%
Charles L. long 7.50 0.717%
Kenneth F. long 7.50 0.717%
David B. Lona. Sr. 7.50 0.717%
PaIW. Long 7.50 0.717%

Totals 1.046.50 100.00%



Board Members 1/17/08
John Garrison
Jeff Garrison
Billy Spector
Jesse Sector

Board Members 1/18/08
John Garrison
Evert Talbot
Billy Spector
Jesse Sector

~"1.\\.....

Executive Committee
Bob James
Evert Talbot
Billy Spector
Jesse Sector

W.L. Cook
Scott Reed
Charles L. Long
Don Dodson

W.L. Cook
Scott Reed
Charles L. Long
Don Dodson

W.L. Cook
Scott Reed
Charles L. Long
Jim Crotty

Fred Bates
Bob James
Jim Crotty

Fred Bates
Bob James
Jim Crotty

David Henry
Brian Brooks
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Raw Material and Intermediates Still on Site at Norphlet Chemical
As of 9/25/08

Tank I Product I Gallons COmment

n-ol IAHF I 7805 This IS anhydrous Hydrofluoric Acid. Should be sellable.
It needs to be analyze.

TK-44 ITeE I -4000 This is Trichloroethytene. It does have some rust in it that we should
be able to filter out. It may have some moisture in it also. It needs to
be analyze.

TT·I0 IHf.TCE.131.133&133 I 11600 This product was made In the process of trying to make 133a It is what
you make 134a out of. It is - 50% HF

IT-11 IHF.TCE.131.132.&133 I 11140 Same as IT-tO product but only has -4% HF in it.
TT-30&31 IHCl/HF/H20 I 24971 This product was atso made durins start up. It is 8.7% HCL and

1.3% HF with the rest beinG H2o
TT-38&39 IHClJHF/H20 I 27764 same as 30 & 31 but has U.3S%HCt and 3.0% HF
TT-40&41 IHCl/HF/H2o I 2n64 Same as above With 9.64%HCl and 1.08% HF

TI-30,31,38.39,40&41 can possJble be blended with 35% HCl to make
15" HCl that Is commonly done.

TT·13 ISodium Fluoride I -2000 This a mixture of 4500# Sodium Ruoride and 2000 gals. of HF
St-1O.ll&12 112 8%caustic/H20 I -1500 These are three different scrubber tanks that we use to scrub with.

These go oulas waste.
ST-13 IHClJ water -1(J% HCL I SOD this is the scrubber we use to scrub the HCL vapors with while

loading or un loading a HCl car or truck.
Hot Oil System IThermal 72 I -1800 This is the oil we used In the Hot Oil system that was use for a

heating element through out the plant.



12/13/0S Tl~ 10:IS FAJ IKe Q!DDI

Aem.eI1.MENI

This Agreement is nUlde and 8I11c:rcd into by and bclweenNorphli:tCh=Uol1. Inc.

(herl!iaaftcr -Nolphlet"). and lulsllr Rcrri~lS."l.Lc.[hereinaf1et -lulstan, :ulIl scu

Corth tbe lerms and conditions of their lt~cnl as to me supply oC nw nUleria\s.

exclusive OUlput of HFC·t:i4a.o( I niliumum staled lIIDO\IIIt. and lithlaf firSc rel\inl

the«~.

WHmEAS, Norphletl. in tbc busiJmJ orpnK!lICiI'Ia mC·I14&> and

WHE1lEAS. Tubllit bas need for aUquantitics 0' HFC.UlU mal Norphlet ClID

m:mufllCSUte;

NOW. iHEREfORF.. for and in consideration 01 the sums herein &:ltprcssed and

the mvtual promisa bcrcin comaiJM,d, be it IIsrced as foUows:

I. SCOPE Of AWEMENI:

A. EJ(elusi~e OutpUt: Tulliai'~ topurcbIsC 1111 HfC-134. Norphlet an

mlUWfKlUIc and prodtlcc up 10. nWUm\U1l of. IS miUion pounds aCHFC·l34a per OUtpUI

rcnn "('he phrase -Output Tum- lIS used here,,, shall mean the period commencing on

the date Norphlet fint produces HFC-134a that c:on£onDs 10 nllldards stated herein and

coatinums fOr;a twcl...~ (12) monlh period thereafter. S\Ibjecl to ltutOm:Wc annual rC1'lt:Wal

~ provj,jcd herein. TulstAr qrees to pay Norpb.lct a IOUinI fee orSO.5Ilib (or production

of first 15 million pounds of t1fC·Il4a =t So.sG1b Cor all production oC HFCI34a

Ihllr.::tfter. wbjecl to and c:ondilionClS U)IOn (i) l"t"llIt's obtainm:, it' Tvls\af'. sole

discreuon ,UlIJ Judtp1'lCRI. !latisf':u:tory priein; Cor raW m:l1crials: (ti) Norpblet llroducmg

Hid voll1Ttle of IWC. l~"l within an appUcDb1e Icpl considcralicms. such as patenlS,

ticen~ environmental rcguJetiOGSo and al I q1lA11ty!bat conf'DmIS wilh U S. CoJllJtlcrci~1
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lZ/l~JDS ~~ 10:1. FAX I~C

.S~nll4 Ulects\hc'molsl eum:m' AJu·700spilClfietlil>l'iS; GDiI (Iii) b&sedon.1I tr
products of prodbttioll CLe.• ttCi..loeiniCtc'itvercd 10: a'j,ro~'er dcsliDlitiOft. Provided-mutel conc!ilions And capxil)' aUow, the PlIlies in'end 10 have Norphlet 1011

rnanuC,cnm: a CS1imlted 20-S0 million pounds DC HFC-134:l for Tulstar on lin ll.lVUW

basis.

B. Raw Mj1leri.!s: Tulstar. will S\I1IPly,No!'Phltl wJtJUlIW matem1a .(ttF and

TCEl RIl~ !or die m&nuilcmre of HFC·I34a thai is lO1Ied, rorlubtar, ptovidccS(i)

NorpblC\ljlRQ 10 indanDifY,JllG bold,Tlal-. barm:I~~f:S~.r~th~,forVly loIS Dr

Ilann ntJ~~ 10 $\IdI"'wll'~~I1 ..·afittNDtphllitodluliciltls)·IDka~on oC such

tllW sriDimilf,lin:t'o'Pbld;dp;ctlO P~.td,tllJJl~hUCOSUan4q~estJlllW=4to such

rpw ,m&U:riai,:j" NO!ph1Ol:'.&tJs·;io'miilli~Jlfe-134ain sufliCiim'marJrcllJble

qlWlliryor ,&Wilt AS set fDr1h lsin:i$ ami tW) Nenpi;1elDPecs 10 pay Tulstlr om A;rCCd

~unrror'raw rn:aaaials IlSed 10 m•.,utac1llN ~·13!la. !bitt" Ilidlcr 'sold 10 a Ihinr

~Drrrot plUChucd by TulSlIll' eOnsiileat withtJiltIcrmJ or this Aiiecinent.

C. RighI of fln, Refusal; The Panies apee dlDl TulsW' shall be pllm the

option W PlIrChaSC .110' lilly portion orHFC-\34a IllADUCICNred in CIICess DC IS million

poW'lds DC HfC-134. during the 'Outpu, Term ., the pricc set fonh hereiD. Tul5lar shall

give notice 10 Norphlcl wilbin )0 days oC its inlcnt to purehuc .11 or ""y poniOD oC such

HFC.1J4. produeed by Norphle' in cxc:ess or IS millioft poWlds after n:cc'iving notic~

ITom Norphlet of sileh excess production. In the !:Yenl Tulstlt docs lIot purchase :aU the

HFC·134a produced by Norphle" lhen Norphlel shall be he to 11:11 such excess

production nol purchased by Tulstlt 10 UOJlCYWcll or LSD IndUSlriu III such prius IS

Sorphlet may n~(lrililcwllh HODC)IWCtI Dr LSD Inctusuics.
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2. ADpmONAL STANDARDS:

Rq:4n!iD: the mAnulac1llrinl process by Norphlet. it ia Ilpeecr'lliat Norphlet

should pmWce U1le J'IOund orHFC-I34a IIIld tho. by-product HeL with 1,720 pounds or

TCE. an60.0832 poU"cb or HF. This b lNlscd on 'S%·or·lJIccrictlQ1. In the CVCftt

Norphlet does not achieve the optimum ration above .pressed 95%. adjustments in the

price or r;1W materials shan~ cetotiatcd by these p:artics.

). TERM AND IEBMINAIIQli:

nus A,..-umCDt sbIa11 w ror II tenD of one 1I) )'e# IIid .!WI~~Uy fCDCW

(or S\lCCCMiveo"c yelV terrIlli, Thia Apeement and any renewal thereof may he

termilWcd by either 'any by wrinon DOtlec of that Pany's mtent nOl 10 renew this

A~emcnt submincd to the odler Part)' aa last 30 da)S prior 10 tbe tcDcwal due.

4. INStJRANCE AND INDEMNJIV:

Norphlet agrees tD prDClUC md mainlain pnr:r.at liability Insunncc; umbtcUa

PGticy. :utd v;or"cn' compcnsaQOI1 insur:ulce inco~ 2DtOU1US or 10 MlDlon DotJan,

;md r::unc TlllSlar o1S :lddiucm:l1 iaslnd on lilt policies during tht term orthlS A~t:lll

lIJld ¥Iy Output Tcnu: Norpbla IlIfCCS to Sllppt)' lulstar with a curmn cc:rtir~c or

iMunnce 10 vmfy compliance with this subseclion. Norphh:t Im1lb)' 1l!P""l to

Indemnify. def.:nd :m4 hDld h:mnIess lulstar. its parent. IUbsidiarics. arsd related

comp;lllics. its liceDllCC$. llmli~ and thetr respective officers. dir=ton, IlSatU. lItIl1

cmplo)'"S !nmt An)' and aU thUd PIl'tY cllims. ac1ions or procecdinp of I1IY kind and

fJum any omda/l dunU!JIlI. liabllities. casu :utd expenses (includirl! rcasoPlblc IllCOI fees

and co.t») rdahns:u or arising out of Illy breach oranyof~wamntles. represetlWlollS

ur 3l:l'=Cmc:tl1i bercUDder or otherwise in cOltMCtion with the manufacntre. ptoducucm.



12/13/05 1\~ 10117 FAX INC ~oos
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s. CONfJDENTIALITY:

The Panies shall bold in coDlidmce the terms of Ibis Agreement and any

RCjotilllions rellltinlC thereto. Neither Plitt)' shall disclose. without the olhu Plln)" s prior

consent 10 aay \hiId p~y lOlher than ill tapeelive employees. directon. omcen.

lIttomeys ancl agents engaged in this transaclion. in their CDpxity as such. on a need·lo­

know \)lIS;S). any infl)nnltion with re.sp«t 10 the termS :md prov.sioftl or this A~'"'t

except (I) 10 the extenl necess:uy 10 comply wltb law or tbe valid order of a coun of

coDfidenl jurisdiction. in which event the party making such disclosure shall so notiFy the

other PlIJ1y u prompUy llS practicable (if poIlibloe. prior to mlkio: such disclolW'C) and

shall seek confidential treatmenl of sucb infonnatioa; (b) II put orits normal Teporlill~

or review procedure to ill puent company. banlcs. audilOn. investment hanken.

underwrilCrS IInd10r anome)':' (collectively. "Raspol1ing Panics'''' pNvidc4 that sueb

Reponing Panics 1£"'1 to be bound by the provisions of Ibis par.acnP~ (c) in ONct 10

cafOl'CC to hs rillhts pursuanl 10 this A"tJr-mmt; and (d) when such inf'ormllrion is

otherwise publicly availablc.

6. REMEDIES:

tlc Kllon or om\Dion hy cithl:fPany shall constitull II breach urthis Agreanenl

unltst the olba' Pan)" firsl givu notice·in writinl by scmlll fonb. thcll1lqcd'b~or

defAull, and the hny rcccMIlg S\lCh llOticc docs not cure the same within • rcaso~le

period of rime. The Parties·~ thou if the obligations hlftllnder are bn:achal. the
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damasc. if any. "used to the othcfPartymaY'1!e \rrepIu'llble Illdsutndentto'erittllelbe'

naA.lnllCbinl PanyIO in,iunclivcor alber. cquiQbI~ n1i,r. AU remedies AITOnJed henln

or otherwise available to eilhcf Pliny herctn wll be cumulative. and no ~ne such remedy

shall be exclusivl: oi. or shall be considered a waiver oc. any olbcr.

7. MISCEU,ANEQCS:

A. POWef and Authority: NOTPhlet Mteby reprnents, wamnts llftIl C:OYl!ll8l'lIS

that il is a coJPOrAuon duly Conned and validly existing in lood 5tAndiQI under Ihe laws

of lhe Slale of Arkansas llftd has Ihc requisilC power and llulbority to enter inlO this

A&rCCnlCnt IIId to perform its obli!lalions hereunder. Nutphle\ Rprcsents and warrants

Ihlll the indi~idulll e:xocutinl1 lhis AgNCDlCl1t 011 bch:IJf of Norflet bas the llUlboricy UJd

power 10 bind Norphlet be:tC\Uldcr.

8. Notices and Amendment.: All nolices. shall be in writina; :Inl1 shall be

uansmined by a Party 10 the other by mail. fllesimile, exPfUs rnail. or pcnonal delivery.

No amcDdmcnt or mocWiclition of this AlI'eemcnt sban be v:alid unless such amendment

or modific:aripn is in wrilillg and signed by an lluthorized rllJlresentative ofbolh p:unes.

C. Entin! Agreemenl IJld Sevepbiljty. This AGreement represents the attire

UDdc:m~i"Lt:and agreement bctweaIlbe Panies, and $\lpenedcs .11 previous II.tcmeDlS,

reprcseallllions. writings. or other qreanclltS be«ween the P:artics :as to the sUbjc:e:t lUattl:r

eon~jncdhcrt:in. In Ihe evenl thaI any pNvision in this Agre.!mertl is deemed lu be "Did

or otherwisl! unt!nro~lc. such pNv1sion Shlill be disregarded and the remainder oftbis

Agnlemcnl will remain in fUll force and etTea in aU other respects as if the ucaUorceablc

provision had nOl beat a part of this Agreement. This Apeemenl is nol inlended \0
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create :l joint vcnNN or pannersbip or similar relalion.hip. :and both tlllies expressly

deny any such relalionship.

D. Govemjns Law. The SUbAaZlUVC laws (lIS diS1irlCuished from the choice

of law nales) oC the Stall! of Arkansas applicable 10 CGnlraelS shall 80vem die constrUction

and inlerpreutiDn of mis Agreement. the pafonnU\cc by Ihe panics of the rCSJk'C1in

obli~ions hereunder. and ail olher causes of' action (whether souncliDI in contract or ill

ton) arising out of or "laUDlto this Agrc:QDCDl or 1hc lmnination oelhis Agreement.

WlTN'ESS our hands this aJJday of' VEe'"" 'ttL .200S.

Norphlft {:berniea!. 1m:.

By. ~ LA
Title:

Tulstar R.~frigcrants. Ltc.~

By.- b.Ah:4r~
Tille: a.,; e, a4

lZl007
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r;rn J ATERAL .A..fiJS1qNM£NT0' CONTJLU7

THIS COLLATERAL .\SSICNMI:NT 0 .. CONTltAcr il executed by }l0JPbJec
Chemicd.Iac.• QI\ Atbnsu COrporldlOft, P.O. Box 100, NoIJIWer. AR 71759 r'Assipor") for tile
be:nefit of the ArbnaasD~tofEcloaIc=fc Dcvclopntut, One c.pitDI NaU. LiUleRock. All
71201 ("Assi..-"') tis~ day ofOee_bu, 2005. .

WJTN~SS!jTB:

WHEREAS. Assignee bas Clltcndecl or arranged cenain 6n:u1Cinc !aIISK~ODS tor, or 011
behalf'of, AsliJ:llOl': IIIId

\VREJt:£AS. AlSiaoor is iDcIcbl.DCl1D AIslaneeundertbe rollowift&dcsc:n1lcd clOCUIDCDIS.ad
insIrumcnts,. to wit:

(a) Reitnb_t A&iccOICUt to be .wed the d.rc of Isnancc or tbc hemMilcr
idcldilicd bcDds,between AssisnorCId ASIipec:. wbcmlY~will be oIlJiplCd CO reilDblll'Sll
AullnCe for III pa,.meau JDllde by it of die pIizIcipII or mcS b1teral ClII tM Cil1 or NClIpbJct,
ArIcusu lndualZial DeveJoJll1"Cll'l Revenue80eds (NCIIJlhld CIIcmicU,IDc.Pnljecl).Saia2OO6, ill
1'* aan:P1I: principal am_I of S2,,415,OOO, WIder the~ or Paymeat DC JadUlUfai
Development teVe:1NO Bonds to be issued by........

""(II) J"MmWory Ne~ of~~n da1C herewith ill dIo pri.Dc:ipaI S1II'I'I orOne Million Plvo
Huadred ThOUSMd..s naIlOCb dolbrs ($1,500.000.00) heariJI& IJl1IImMtllenrae otF"lYt Paceftt
(5") PI!f annum. rDlIde and cxecvted by A.ssienof fer the benefit of'the City ofNolphld. Arbmas
and AssiRllCC.

All orllle fO~o\nebeing beTeill:tftef defined as the "Oblip~ona";IlDII 01<11 J
11I."" Ao,NC~ lvtllN -r~t'R-f.t,-..-t..,tLC

\\'HEllE.\£..~iIA»~,,~'Ql~r~j~11O alQ4ke 8• .,.,."11I,," ...1wi1h ..... Pre••'; lae,
(-Tubldl") cb"~~T\Ibtar~ apecd, InteJ' aJiII. Itt take or pa)' for
F"tI'ccn MiJ.l:illll (15.000.000) pOWlds otHFC.r3~ ("'Co~.,: and

WSEIUtAS.1P older 10 SCC1Im Aaipor'Spl1nlellt uef pafonDaDU ortbDObIiplioAs,
Assiporbas apCClllO ~er,pledge and _anlbe Conine&, ad -tl orits~ IhcreuIIder.1O
Aslip!e.

NOW,THEREFORE. ill COIlSidcr.ationofTCQDoI1~ (S1o.oO):and o1bet coad IUIdvalllllhlc
CClIlSi4eralioll., \tw ICCeip\ IUId sufticialoy of 'Wblch .. hereby adrnowlcdpd. AssIpcr heteb)
lr.msfcrs.plcdaes8llciassia:nstheCanlro1ll;tIOAmancc.mdibSlalXlCSaOnM4U1i;p&.f08dhuwfdl
All ri"hUl. powcn. Ustl:ln:stl, prMleps Ilftd remcdles ot1be AAsienor sec JiInh Ihc:reill.
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D.c 13 2005 10lD2An nORPHLET CHE"ICAL Inc

I~C

8705483588

/ilooz

p.2

1. The Icnas or die COIUnI:t 1ft fIIJ1y sec 0111 _d dUcJo:sed ill WI copy deli"Cnld 10
A$aipor aM tIw Coacraa is fIIU)' aslipablc.

2. As.sIaDof will DOlify Assipee 01In)' requested uncndmenl, alteradOD or rwocasioD
ofth2 CcmlrKL

J.' AssiJDOl"hunotCUl;vtcd lilYprior aslipamnt, plDdgo or~Iloritlrips.
-ter die CoatrKt.II1IIIJaoIds fullal CDmplcaopowwrmel IIIldIoriIr IOnnaIl:r. plcdet:~lIIS!pia
rigbll~•• AaicnOrhmbyCGYGlllllSIDd.-_aftl:rMcvenfOr.rau!lasddlDedb
any n;urit)' doeumcD1 01' JDI1:nDnaIJ ev1dcnclJlaorSCCtlriftCIdlo ObUptionI("'Secwfty~?
II sholl do or cause 10~ douc aU KIS aDd lhiDp oec:cssAI)' or proW IOclJ'ccl pof'oiDW=C cad
n:covet)' under the ConlrllCL

4. lais Assll!INI\CN is ClIcQllC4 IS sccuritllor 1M PlI,)'IrICIIl orall nms daa aad owinI
vader !he Obliplioul. PIovJded IJw 110 cvcnI ordeJMaJ1h.uoocam:d UDda'1UO' Sec\Id'Y Ias1nIIiicd.
A,uianor ,ball bave Ihe rilbilO rcccillC .ra bcsndill arililll 0111 Oflhc ConlncL

S. . JfdalouP dur cxac.isc ofill rip"hcn:wl_Aaipr:: IUIlCCClIa to AssipCH"ll riPta
UDder dle Connl:1. AsItII*l~ to pcd_ Assipar"s ollUp1ioa» UDder the Coonct to the
flaJlCit CIltenI pmniaecl ., law.

6, Without 1imi1i"lthe font........ianarDCn'CNlltland -area"CUClllCS1Kb flIr1IMr
DddiliocaJ inslJuzncnts, dal:wDazts _ Uli;amenu IS mil)' bo requa.cd by Aa1..- 10 vest ill
Auipec Illrilhts or I\SSJC:IIOr \IIlIIer dls Con1nlCt.

1. T\alsW' I:u exCC'l*d die Aaipmcm for die sole puIpOJG 01KIalo~ ill
t'OJISent 10 die asslllWft' or the ConrrK1.

WI1nCSS our blwb dle \byud year first wriUCD abcwc.

Norphicl CJlernleal, Inc.

81:~ l.. 2J-JOJm L. Ounson. C20



F.n!ity Details - Secretary of State, Nevada

TULSTAR REFRIGERANTS, INC.

Page 1 of2

Business Entity Information
Status: Dissolved File Date: 211412006 11:50:35 AM

Type: Domestic Corporation Corp Number: E0105012006-7
Qualifying State: NV List of Officers Due: 212812009

Managed By: Expiration Date:

Registered Agent Information

Name: CSC SERVICES OF NEVADA. Address 1: 502 EAST JOHN STREETINC.
Address 2: City: CARSON CITY

State: NV Zip Code: 89706
Phone: Fax:

Mailing Address 1: Mailing Address 2:
Mailing City: Mailing State: NV

Mailing Zip Code:
Agent Tvpe: Commercial Registered Agent· Corporation
Jurisdiction: NEVADA Status: Active

Financial Information
No Par Share Count: I 0 I Capital Amount: I $ 100.00

Par SharQ Count: 1100.00 I Par Share Value: I$ 1.00

Officers D Include Inactive Officers
Director - PHILIP L BATES

Address 1: 5510 SOUTH LEWIS AVENUE Address 2:
City: TULSA State: OK

Zip Code: 74105 Country:
Status: Active Email:

Secretary - DIANA L NAGLE
Address 1: 5510 SOUTH LEWIS AVENUE Address 2:

City: TULSA State: OK
Zip Code: 74105 Country:

Status: Active Email:

Treasurer· DIANA L NAGLE
Address 1: 5510 SOUTH LEWIS AVENUE Address 2:

City: TULSA State: OK
Zip Code: 74105 Country:

Status: Active Email:

President· WALTER M NAGLE
Address 1: 5510 SOUTH LEWIS AVENUE Address 2:

City: TULSA State: OK
Zip Code: 74105 Country:

Status: Active Email:

Actions\Amendments
Action Type: Articles of Incorporation

Document Number: 20060090431-45 I # of Pages: I5
File Date: 0211412006 I Effective Date: I

https://esos.state.nv.usJSOSServices/AnonymousAccess/CorpSearch/PrintCorp.aspx?lx8nv... 4/24/2009



Entity Details - Secretary of State, Nevada Page 2 of1.. ,.,.

EXP, 2CC. RA BOX, DAS 02-15-06
Initial Stock Value: Par Value Shares: 100 Value: $1.00 No Par Value Shares: 0 ----------------------------
----- Total Authorized Capital: $100.00

Action Type: Initial List
Document Number: 20060453332-48 I # of Pages: 11

File Date: 07/18/2006 I Effective Date: I
I(No notes for this action)

Action Type: Annual List
Document Number: 20070138608-15 I # of Paaes: 11

File Date: 02126/2007 I Effective Date: I
07-08

Action Type: Annual List
Document Number: 20080137886-73 I # of Paaes: 11

File Date: 02128/2008 I Effective Date: I
(No notes for this action)

Action Type: Dissolution
Document Number: 20080851652-97 I # of Paaes: 11

File Date: 12130/2008 I Effective Date: 112129/2008
(No notes for this action)

https:llesos.state.nv.us/SOSServices/AnonymousAccess/CorpSearch/PrintCorp.aspx?lx8nv... 4/24/2009



.... Entity Details - Secretary of State, Nevada

TULSTAR PRODUCTS, INC.

Page 1 of2

Business Entity Information
Status: Default File Date: 1212612003

Type: Domestic COll)oration Corp Number: C32381·2003
Qualifying State: NV . List of Officers Due: 12131/2008

Managed By: Expiration Date:

Registered Agent Information
Name: LAUGHLIN ASSOCIATES,INC. Address 1: 2533 N CARSON STREET

Address 2: City: CARSON CITY
State: NV Zip Code: 89706

Phone: Fax:
Mailing Address 1: Mailing Address 2:

Mailing City: Mailing State: NV
Mailing Zip Code:

Agent Type: Commercial Reaistered Aaent • COll)oratlon
Jurisdiction: NEVADA Status: Active

Financial Information
No Par Share Count: I0 I Capital Amount: 1$ 500.00

Par Share Count: 1500.00 I Par Share Value: 1$1.00

Officers o Include Inactive Officers
Director - PHILLIP L BATES

Address 1: 5510 SOUTH LEWIS AVE Address 2:
City: TULSA State: OK

Zip Code: 74105 Country: USA
Status: Active Email:

Secretary. DIANA L NAGLE
Address 1: 5510 S LEWIS AVE Address 2:

City: TULSA State: OK
Zip Code: 74105 Country:

Status: Active Email:

Treasurer - DIANA L NAGLE
Address 1: 5510 S LEWIS AVE Address 2:

City: TULSA State: OK
Zip Code: 74105 Country:

Status: Active Email:

President - W MARK NAGLE
Address 1: 5510 S LEWiS AVE Address 2:

City: TULSA State: OK
Zip Code: 74105 Country:

Status: Active Email:

Actions\Amendments

Action Type: Articles of Incorporation
Document Number: C32381·2003-o01 I # of Pages: 14

File Date: 1212612003 1 Effective Date: 1
I(No notes for this action)

https:llesos.state.nv.us/SOSServiceslAnonymousAccess/CorpSearchlPrintCorp.aspx?lx8nv... 4/24/2009



Entity Details - Secretary of State, Nevada Page 2 of2, .f/".

Action Type: Amendment
Document Number: C32381·2003·003 I # of Pages: 12

File Date: 12126/2003 I Effective Date: I
ARTICLES OF CONVERSION FILED CONVERTING TULSTAR PRODUCTS, INC., A (OK)
CORPORATION (THE CONSTITUENT ENTITY), NOT QUALIFIED IN NEVADA, INTO THIS
CORPORATION )THE RESULTING ENTITY). (2) PGS. DEG

Action Type: Initial List
Document Number: C32381·2003·002 I # of Pages: I2

File Date: 02106/2004 I Effective Date: I
List of Officers for 2003 to 2004

Action Type: Annual List
Document Number: 20050044434-86 I # of Pages: 11

File Date: 02111/2005 I Effective Date: I
INo notes for this action)

Action Type: Annual List
Document Number: 20050577702·25 I # of Pages: 11

File Date: 11/28/2005 I Effective Date: I
(No notes for this action)

Action Type: Annual List
Document Number: 20070300530-30 I # of Paaes: 11

File Date: 04130/2007 I Effective Date: I
I(No notes for this action)

Action Type: Registered Agent Change
Document Number: 20070346625·35 I # of Paaes: 11

File Date: 05117/2007 I Effective Date: I
I(No notes for this action)

Action Type: Correction
Document Number: 20080211833·28 I # of Pages: 11

File Date: 03126/2008 I Effective Date: I
Previous Stock Value: Par Value Shares: 50,000 Value: $ 1.00 No Par Value Shares: 0---

Total Authorized Capital: $ 50,000.00 New Stock Value: Par Value Shares: 500 Value: $ 1.00 No
Par Value Shares: 0 Total Authorized Capital: $ 500.00

Action Type: Annual List
Document Number: 20080335353-32 I # of Paaes: 11

File Date: 05/16/2008 I Effective Date: I
No notes for this action)

https://esos.state.nv.us/SOSServices/AnonymousAccess/CorpSearch/PrintCorp.aspx?lx8nv... 4/24/2009



.', Mansas Secretary of State Charlie Daniels IBusiness and Commercial (VCC) Services

BUSINESS AND COMMERCIAL (UCC) SERVICES

Page 1 of2

Text + I Text -

ir1Search Incorporations, Cooperatives, Banks and Ins
~11 Companies

p.~.'}!~.r.f.r~~~~.!Y..Y.~!~!9D.

For service of process contact the $~!etaJy_of State's offi~-,

Corporation Name

Fictitious Names

Filing #

Filing Type

Filed under Act

Status

Principal Address

Reg. Agent

Agent Address

Date Filed

Officers

Foreign Name

Foreign Address

State of Origin

e~u:.c.ha~~_.a_Cjtrtific.a.t~t()f

G_oQ.d_StandingJQcthis
Enttty

NORPHLET CHEMICAL, INC.

N/A

800064717

For Profit Corporation

Dom Bus Corp; 958 of 1987

Good Standing

JOHN L. GARRISON

600 MACMILLIAN

NORPHLET, AR 71759

08/0912005

JOHN L. GARRISON, Incorporator/Organ
DAVID HENRY, Controller
DAVID HENRY, Tax Preparer
DAVID HENRY, Secretary
VICTOR FURTE , Vice-President

N/A

N/A

e..a.y-sr~nc.bj~~_Ta~_[Qr_thl$

~QI:P.9J.a.tion

LLC Member information is now confidential per Act 865 of 2007

Use your browser's back button to return to .the Search Results

http://www.sos.arkansas.gov/corps/search_corps.php?DETAIL=217303&corp_typejd=&... 4/] 7/2009
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Raw Material and Intermediates Still on Site at Norphlet Chemical
As of 9/25/08

Tank I Product I Gaffons Comment

TT.a1 IAHF I 7805 'Mlis Is anhydrous Hydrofluoric Acid. Should be sellable.
It needs to be analyze.

TK-44 ITCE I -4000 Thls is TrIchloroethylene. It does have some rust in it that we should
be able to filter out. It may have some moisture in it also. It needs to
be analyze.

TT-10 IHF,TCE,131,133&133 f 11600 This product was made in the process of trying to make 133a It is what
you make 134a out of. It is .... scm HF

TT-11 ·!HF,TCE.131,132,&133 I' 11140 Same as IT-I0 product but only has "'4% HF in it.
~ TT·30&31 l,~s,;p IHCl/HF/H20 I 24971 This product was also made dUring start up. It is 8.7% HCL and.

I·J' f/t!;"txI/tt- ~4 e.",1{ ~'f/tYlI»'I 1.3% HF with the rest being H2o
.:' TT-38&39 O~W~ ~HCL/HF/H20

, 27164 Same as 30 & 31 but has 12.3S%HCL and 3.0% HF
TT·40&41 ~.~!lt'al IHCl/HF/H20 I 21764 Same as above With 9.64%HCLand 1.08% HF,

TT-30,31,38,39,40&41 can possible be blended with 35% HCL to make
15% HCL that is commonly done.

rr-13 'Sodium Fluoride I "'2000 This a mixture of 4500# Sodium J=luoride and 2000 gals. of HF

~ St-l0,11&12 L;1t1tL LJ,,-tmJ 12 8%caustic/H20 , "'1500 These are three different scrubber tanks that we use to scrub with.

" ST-13

These go out as waste.
. l-;tHe ~)lr1"Qv IHClI water -10% HCl , 500 This is the scrubber we use to scrub the HCl vapors with whUe

loading or un loading a HCl car or truck.
Hot Oil System IThermal72 I ""1800 This is the oil we used in the Hot 011 system that was use for a

heating element through out the plant.
23 drums

Stored in warehouse Activated Carbon 9339"5 Chromium Impregated Coconut Carbon Pellets
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Sca.(e: 1" = 200'

j.,EOAL DESCRIPTION (AS PROVIDED BY NORPHLET CHEMICAL)

COIvrMBNCING AT THE SW CORNER OF THE SWYt, SE~ OF SECTION 21, T-16-S, R-15~W, BEING 11·m POINT OF
BEGINNING; THENCE N 26°58·55" W 43.74 FEET ALONG A FENCE; THENCE N 13043'47'. W 38.76 FEET ALONG A FENCE;
THENCE N 02OZ4'08lt W 380.57 FEET ALONG A FENCE TO A FENCE CORNER; TIIENCE N 45°00'58 11 W 20.84 FEET ALONG
THE FENCE TO A FENCE CORNER; THENCE N 83°54'57" W 119.62 FEET ALONG A FENCE TO A FENCE CORNER;
THENCE N 03°58'52'. E 366.40 FEET ALONG A FENCE; THENCE N 06°17'16" E 159.80 FEET ALONG A FENCE; THENCE N
63°53'5711 \V 269.45 FEBT; THENCE N 24°15128'. E 487.73 FEET TO THE SOUTHERLY RIGHT-OF-WAY (100' RIW) OF THE
MISSOURl PACIFIC RAILROAD; TIIENCE S 50°13'3011 E 485.12 FEET ALONG SAID RJW; THENCE ALONG SAJD RJW
AROUND A CURVE TO THE RIGHT 1,452.53 FEET, SAID CURVE HAVING A RADIUS OF 2,770.44 FEET; THENCE S
20° 11'15" E 1,559.56 FEET ALONG SAID R1W; THENCE LEAVING SAID RIW N 87°52'21 11 W 985.46 FEET ALONG A FENCE
TO A FENCE CORNER; THENCE S 01 °36'29" W 700.00 FEET ALONG A FENCE TO A FENCE CORNER; THENCE S 87"52t21"
E 736.55 Fj:'.ET ALONG A FENCE AND ITS EXTENSION TO THE EAST LINE OF THE sw~, NB~ OF SEC 28, T-16-S, R-J5-W;
THENCE S 00°38'41 11 W 591.51 FEET TO THE SECORNER OF SAID sw~, NE~; TIIENCE N 89°00'04" W .,319.85 FEET TO
THE SW CORNER OF THE SAID FORTI; THENCE N OO~43115n E 1,317.37 FEET TO THE NW CORNER OF TIIE SAID FORTY;
THENCE N 00°43'15" E 1,317.37 FEET TO THE POINT OF BEGINNING, CONTAlNING 94.83 ACRES, MORE OR LESS.
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WARRANTY DEEDThis lnswmcnt Prcpwcd By :
GARY O. MCDONALD
Anomey at Law
100 West Gtvvc, Suite 108
£1 Dorlldo •AJkamu 71730

2005 14397
R&corded in the Above
DHd Book &PU&
12-13-2005 02:24:23 ft)
Cheryl Cochrjn-Wilson eire Cl~rk
Union County, ~R

Boo~/P3: 2005/14397
Terl/Cashierl UCCC-E2 i LHIHSOM
Tran: 1613.80351.95683
Recorded: 12-13-2005 1~124136

KNOW ALL MEN BY THESE PRESENTS: DfE Dee<!
REC Recording Fee

1lIAT Norphlet Commcrdal Properties, LLC, an ArIJ~~ fimfied \iJ~lBkY

~.

compauy, GRANTOR. by and through its Members. Fred L. Bates aDd Vicki P.

McDonald, for and in consideration of the sum of Ten and No/IOO Dollars (510.00)

and other good and valuable consideration in hand paid by Norphlet Chemic:al, Inc.,

GRANTEE, the receipt and sufficiency of which are bereby acknowledged, does

hereby grant, bargain, sell and convey unto the said GRANTEE and its successors and

assigns forever, all its right, title and interest in and to the following lands lying in the

County of Union, Scate of Arkansas, to- wit:

Commencing at the Southwest comer of the Southwest Quarter of the
Southeast Quarter of Section 21, Township 16 South, Range 15 West, and
thence Nonh 26°S8'S5" West 43.74 feet along a fence; thence North
13°43'47" West 38.76 feet along a fence; thence North 02°24'08" West
380.57 feet along a fence to 8 fence comer; thence North 45°00'58" West
20.84 feet along the fence to a fence comer; thence North 83°54'57" West
119.62 feet along a fence to a fence comer; thence North 03°58'52" East
366.40 feet along a fence; thence North 06°17'16" East 159.80 feet along a
fence; thence North 63°S3'ST' West 269.45 feet; thence Nonh 24°15'28"
East 487.73 feet to the Southerly right of way of the Missouri Pacific
Railroad; thence South soa13'30" Bast 485.12 feet along said right of
way; thence along said right of way around a curve to the right, having a
radius of 2710.44 feet and a length of 1452.53 feet; lheoce South
20°11' 13" East 1559.56 feet along said right of way; thence leaviog said
right of way North 87°52'21" West 985.46 feet aloDg a fence to a fence
comer; thence South 01°36129" West 700.00 feet along a fence to a fence
comer; thence South 87°52'21" East 736.55 feet along a fence and its
extension to the East line of the Southwest Quarter of the Northeast
Quaner of Section 28, Township 16 South, Range IS West; thence South
0°38'41" West 591.51 feet to the Southeast Comer of said Southwest
QWlrter of the Northeast Quartcr~ thence North 89°00'04" West 1319.85
f~t to the Southw~t comer ofthc said forty; thence NOM 0°43'15" East

~ ••••n
"Union ~ounty Circuit Clerk Document ~ 02005 P14397 Page' of 4
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Recorded in the Above
Deed Book &Pa,e
12-13-2005 02:24:23 PM

1317.37 feet to the Northwest Comer of the said fort)'; thence North
0°43'15" East 1317.37 feet to the point ofbeginning.

LESS AND EXCEPT:

BeginniDg at the Southwest Comer of the Northeast Quarter of the
Northeast Quarter of Section 28, Township 16 South, Range 1S West,
Union County, Arkansas, and ron North 01°30'00" East along the West
line of the said forty 710.36 feet to the West right-of-way line of the
Missouri Paeific Railroad; thence South 20°21'00" East along the said
right-of-way line 767.3 feet to the South line of said Northeast Quarter of
the Northeast QuarteJ; and, thence North 88GOS '00" West along the said
South line 285.45 feet to the point ofbeginning.

This conveyance is subject to all prior mineral cODveyances, reservations and

exceptions, to any valid rights-of-way of record and any protective covenants or

restrictions that may have been recorded in the records of Union County. Arkansas,

affecting the above described lands.

TO HAVE AND TO HOLD THE SAME unto the said GRANTEE and unto its

successors and assigns (orever, with all appurtenances thereunto belonging.

Norphlet Commereial Properties, LLC, GIUNTOR, hereby covenants with said

GRANTEE that it will forever warrant and defend the title to the said lands against all

claiJlls whatsoever.

WITNESS OUR HANDS AND SEALS this et'day ofD~ember, 2005.

By:

Norphlet Commercial Properties, LLC

h£J~
Fred L Bates, Member

Union County Circuit Clerk Document # D2005 P14397 Page 2 of 4
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ACKNOWLEDGMENT

STATE OF ARKANSAS )
)

COUNTY OF UNION )

BE IT REMEMBERED, that on this day came and appeared before me, the
undersigned, a Notary Public in and for the County and State aforesai~ duly
commissioned and acting, Fred L. Data and Vicki P. Me.Donald, to me sufficiently
identified as the Members of Norphlet Commercia. Properties, LLC, the Grantor in
the foregoing instl\llDent. who stated that they had executed the same for 1hc
consideration and purposes therein mentioned and set forth.

WITNESS MY HAND AND SEAL as such Notary Public this /ll1.day of
December. 2005.

CITY AND STATE

Union County Clrcuil Clerk Document # 02005 P14397 Page 3 of 4
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United States Environmental Protection Agency
Region VI

POLLUTION REPORT

Date:

From:

To:

Thursday, April 16, 2009
Gary Moore, OSC

Sam Coleman, Superfund Division
ragan broyles, Superfund Division

debbie dietrich, OEM

Subject: Polrep 1
Norphlet Chemical Company
600 Macmillan Road, Norphlet, AR
Latitude: 33.3093
Longitude: -92.656

POLREPNo.:
Reporting Period:
Start Date:
Mob Date:
Completion Date:
CERCLIS ID #:
RCRISID#:

1
4/16-4/17/2009
4/16/2009

Site #:
D.O. #:
Response Authority:
Response Type:
NPL Status:
Incident Category:
Contract #

CERCLA
Emergency

Site Description
OSC Nancy Jones and START were dispatched to the Norphlet Chemical Company (NCC) located
outside EI Dorado, AR. It was reported (NCC) is storing hydrofluoric acid (HF, 7,800 gallons) in
an unsafe manner that may lead to a HF release from the plant. The plant is located next to the
Norphlet Elementary school. Union County Judge Bobby Edmonds declared an emergancy 17
April 2009 . Because of the emergancy order and the close proximity of the to the plant, the school
was closed.

START arrived on early morning(approx 12:01 AM, April 17) to begin perimeter air monitoring.
Additionally, a START HF expert is in route to the scene (arrival 4/17 PM). Initially, EPA will
collect data to determine if there is an air release and determine if the site poses an imminent and
substantial threat to the community. EPA is coordinating closely with the local authorities, ADEQ,
ADEM, and DHS.

NCC is a chemical manufacturing facility specializing in producing refrigerant (R134A) used in
automobiles. It is reported the facility is in bankruptcy.

NCC is located at 600 MacMillian (State Hwy 335) at the former location of the Macmillan Oil
Refinery Building.

Current Activities
On 16 April 2009, START-3 mobilized to the site and arrived on site at 1205 am on 17 April
2009. START-3 met with the Deputy Sheriff and entered the facility to determine the location of
the tanks containing HF. START-3 observed that the school and several residences are located
directly downwind from the facility. START-3 set up five air monitors with HF sensors: four

http://www.epaosc.net/sites%5C4955%5Cfiles%5CNorphletChemicaICoyolrep_l.htm 4/24/2009
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located downwind near the school and residences and one located on the START-3
vehicle. START-3 conducted air monitoring throughout the night and air monitoring readings
were 0.0 ppm at all of the locations.
asc Nancy Jones mobilized to the site at 0800 hours on 17 April 2009 and met with DHS, Union
County Sheriff and Judge, and the City ofNorphlet Mayor who is also a member of the Board of
Directors with Norphlet Chemical on-site to discuss the current situation and develop future
actions. After observing the condition of the flanges, valves, and gauges on the waste tanks and
discussions with the parties on-site, it was detennined that the manner in which the chemicals are
stored at the facility pose an immediate and substantial threat to the surrounding community.
EPA asc Jones told the Mayor ofNorphlet that she will give the company 5-7 days to remove the
HF product from the facility. EPA contacted the ERRS contractor to begin planning for the
removal of the HF{fCE waste mixture.

Planned Removal Actions
EPA is mobilizing ERRS contractor's high hazard materials handling team as a reactionary group
in case of material release.

Next Steps
START-3 will continue to conduct air monitoring.

EPA will continue to coordinate with the RP and state and local officials to ensure that the tanks
containing HF and HF waste mixture will be removed and disposed of properly.

Key Issues
The facility is located adjacent to an elementary school and several residences.

www.~p-aosc.netINomhletChernjcaLCo

http://www.epaosc.netlsites%5C4955%5Cfiles%SCNorphletChemicalCo-polrep_l.htm 4/24/2009
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United States Environmental Protection Agency
Region VI

POLLUTION REPORT

Date:
From:

To:

Saturday, April 18, 2009

Gary Moore, OSC

Sam Coleman, Superfund Division
ragan broyles, Superfund Division

debbie dietrich, OEM

Subject: NorpWet Chemical Company
600 Macmillan Road, Norphlet, AR
Latitude: 33.3093
Longitude: -92.656

POLREP No.:
Reportin~ Period:
Start Date:
Mob Date:
Completion Date:
CERCLIS ID #:
RCRIS ID#:

2

4/16/2009

Site #:
D.O. #:
Response Authority:
Response Type:
NPL Status:
Incident Cate~ory:
Contract #

CERCLA
Emergency

Site Description
Norphlet Chemical Company (NCC) is located outside El Dorado, AR at the former location
of the Macmillan Oil Refinery. NCC is a chemical manufacturing facility specializing in
producing refrigerant (R134A) used in automobiles. It was reported that NCC is storing
hydrofluoric acid in an unsafe manner that may lead to a HF release from the plant. The plant is
located next to the Norphlet Elementary and High school. Union County Judge Bobby Edmonds
declared an emergency 17 April 2009 . Because of the emergency order and the close proximity of
the to the plant, the school was closed.

EPA and START arrived on April 17 and began perimeter air monitoring. EPA is coordinating
closely with the local authorities, ADEQ, ADEM, and DHS. EPA contacted the ERRS contractor
to begin planning for the removal of the HF/TCE waste mixture.

Current Activities

On 18 April 2009, EPA continued to prepare to transfer material from the tanks.
There are 5 tanks of concern that are being addressed in the EPA contingency plan and
coordination with the local and state officials. However, only 3 tanks (Tank TIIO,II, and 13) will
be involved in the transfer:
o Tank TIIO (13,800 gallon capacity) - 13,000 gallons ofa liquid mixture; 75% HF and 25%
freon
o Tank TIll (13,800 gallon capacity) - 11,000 gallons ofa liquid mixture; 4% HF and 96%
freon
o Tank TI13 (11,550 gallon capacity) - 2,000 gallons of a HF and 4500 pounds ofNaCI mixture
o Tank TI02 (18,213 gallon capacity): TCE residual, may have trace amount ofHF but this is
unknown at this time
o Tank TIOI (42,000 gallon capacity): 7,800 gallon of 98% HF

http://www.epaosc.net/sites%5C4955%5Cfiles%5CNorphletChemicaICo-polrep_2.htm 4/24/2009



Page 2 of2

The ERRS contractor mobilized an IH to be an on-site safety officer, procured four 5,000-gallon
tanker trucks in preparation for the HFrrCE mixture transfer, reviewed the tanks valves/piping and
procured piping, valves, and supplies in preparation for the HFrrCE mixture transfer, and
developed HFrrCE mixture transfer protocols and H&S procedures.

START mobilized an HF technical expert as well as sampling and monitoring equipment. SrART
developed safety and contingency plans, and developed plume model scenarios in preparation for
the material transfer.

EPA, START, and ERRS met with Judge Edmonds, county and city officials, and representatives
from the sheriff and fire departments, to outline the proposed operations at the site.

Heavy thunderstorms moved through the area, postponing transfer activities until April 19.

Planned Removal Actions
EPA plans to begin transferring material from the unstable tank IT-II into tanker trucks. This
transfer is anticipated to begin approximately 1000. Weather conditions are predicted to be
favorable, with no residents within a mile downwind ofthe tanks. START will be conducting air
monitoring and sampling during the transfer process. The sheriffwill be informing residents 2-3
miles downwind beginning at 0700 hours.

Next Steps
START-3 will continue to conduct air monitoring.

We are awaiting the delivery ofadditional specialized tanker trucks prior to initiating transfer of
TT-IO, TT-13. Additional arrangements are being made for the other tankage.
EPA will continue to coordinate with the RP and state and local officials to ensure that the tanks
containing HF and HF waste mixture will be removed and disposed of properly.

Key Issues
The facility is located adjacent to a school and several residences.

WY/W.epaosc.netINorphletChemicaICQ

http://www.epaosc.netlsites%SC4955%5Cfiles%SCNorphletChemicalCo-polrep_2.htm 4/24/2009



Page lof3

United States Environmental Protection Agency
Region VI

POLLUTION REPORT

Date:

From:

To:

Tuesday, April 21, 2009

Gary Moore, OSC

Sam Coleman, Superfund Division
ragan broyles, Superfund Division

debbie dietrich, OEM

Subject: Continuation of Actions
Norphlet Chemical Company
600 Macmillan Road, Norphlet, AR
Latitude: 33.3093
Longitude: -92.656

POLREP No.:
Reporting Period:
Start Date:
Mob Date:
Completion Date:
CERCLIS ID #:
RCRIS ID #:

3

4/16/2009
4/16/2009

Site #:
D.O. #:
Response Authority:
Response Type:
NPL Status:
Incident Category:
Contract #

A6N8

CERCLA
Emergency
Non NPL

Site Description

Norphlet Chemical Company (NCC) is located outside EI Dorado, AR at the location of the
former Macmillan Oil Refinery (a previous Non-NPL Removal Action). NCC is a chemical
manufacturing facility in the business of producing a refrigerant (HFC-134A) used in automobiles.
The primary raw materials used for producing this product is Anhydrous Hydrogen Fluoride,
Trichloroethylene, and a catalyst. The company attempted to produce the intended product but was
unable to do so. In September 2008, the company laid off all of its employees.

EPA became aware of this facility in March 2009 and immediately informed the ADEQ. EPA
offered its assistance if deemed necessary by the ADEQ. On April 15,2009, DHS conducted an
Infrastructure Protection Inspection of the facility and was alarmed with its condition and the fact
that it was abandoned. On April 15, 2009, DHS contacted EPA about their concerns with the
site. The major concern was that the abandoned site had containers of Anhydrous Hydrogen
Fluoride (AHF) and mixtures ofAHF, TCE, and intermediate refrigerants. In addition, the
condition of these containers were questionable. EPA and DHS contacted State authorities and
partiepated in a call concerning the site. On April 16, EPA received a request from ADEQ to
address the situaton at the site.

EPA dispatched it START Contractors to begin air monitoring. EPA OSC Jones arrived on-site on
Friday, April 17, 2009 and met with Federal, State, County, and City officials and evaluated the
site. OSC Jones determined that an Immient and Substatiorial Endangerment existed as a result of
the abandonment of the facility, the conditions of the tankage, and the close proximity of the
school and surrounding residents to the facility. On April 16, 2009, Union County Judge Bobby
Edmonds declared an emergency. Because of the emergency order and the close proximity of the
site to the school(s), the school was closed for Friday, April 17.

http://www.epaosc.netlsites%5C4955%5Cfiles%5CNorphletChemicaICo-polrep_3.htm 4/24/2009



Pagc 2 of3

There are 5 tanks of immediate concern that will be addressed by the EPA. These tanks are as
follows:

o Tank TTIO (13,800 gallon capacity) - 13,000 gallons ofa liquid mixture; 75% AHF and 25%
TCE and intermediate refrigerants;
o Tank TTl I (13,800 gallon capacity) - 11,000 gallons ofa liquid mixture; 4% AHF and 96%
TCE and intermediate refrigerants;
o Tank TTI3 (11,550 gallon capacity) - NaF (4500 pounds) and 2,000 gallons ofa AHF;
o Tank TT02 (18,213 gallon capacity): Approximately 2000 gallons ofTCE;
o Tank TTOI (42,000 gallon capacity): 7,800 gallon of98% AHF

Current Activities
On April 19,2009, EPA attempted to transfer material from the tanks into tanker trucks. In order
to accomplish this, piping was removed from the tanks to allow the connection of a pump and
hoses. The transfer operation failed due to pump problems, however, there were no injuries or
significant releases of material.

EPA is in the process of obtaining bids for transportation and disposal. It was determined that high
pressure intermodal containrers was necessary for storage and transport of the AHF Mixture tanks
(TTt 0 and It )due to the organics within the tanks. Additionally, EPA is in the process of obtaining
a pump with viton diaphagms and gaskets to handle the materials.

Planned Removal Actions
EPA anticipates beginning material transfers from the unstable tank IT-II into high pressure
intermodal containers when all equipment has been procured. This transfer is anticipated to begin
as early as April 24 depending upon delivery ofcontainers. The transfer will not take place during
school hours. Weather conditions are predicted to be such that the town ofNorphlet will be
downwind of the tanks. START will be conducting air monitoring and sampling during the
transfer process. EPA will meet with Local City and County Officials to determine if evacuations
will be necessary.

Next Steps
On Wednesday, April 22, 2009, EPA and its contractors will be selecting a transportation and
disposal company for the materials. EPA and its Contractors will be preparing transfer plans to
satify the selected disposal company needs.

EPA will continue to conduct real time air monitoring and sampling activities as necessary until
AHF and AHF mixtures are removed.

EPA and its contrators are awaiting the delivery of additional specialized high pressure intermodal
containers prior to initiating transfer ofIT-lO, TT-ll, and IT-B.

EPA is awaiting the receipt of railcar to transfer the AHF tank for shipment to a company named
Sollei for reuse. Additionally, the EPA is awaiting word on acceptance of the TCE materials by
Univar.

EPA will continue to coordinate with the State and Local Officials to ensure that the tanks
containh}g AHF and AHF waste mixture will be removed and disposed of properly.

''\
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Key Issues
The facility is located adjacent to a K - 12 school, park, and residents.

This is a serious situation as the facility is abandoned and the company is defunct. Questions have
arisen about how a facility of this nature could be allowed to be constructed directly next to a
school.

The former plant manager, Vic Forte, is assisting EPA and its contractors in understanding the
facility and its operations. It is EPA's understanding that Mr. Forte has been overseeing the facility
at his own expense since it was abandoned in September 2008. This assistance has been very
helpful to response operations.

www.epaosc.net/NomhletChemicaICo

http://www.epaosc.netlsites%5C4955%5Cfiles%5CNorphletChemicaICoyolrep_3.htm 4/24/2009



From: Vic Forte [mailto:vrforte@norphletchem.com]
sent: Wednesday, March 11, 2009 1:58 PM
To: Nevala, David
Subject: FW: TUlSTAR Raw materials

DaVid, just thought you might be interested in this. I came across this email on my computer today.
This was an email that Evert sent to me after talking to Mark Nagle last sept.

Vic

From: Evert Talbot [mailto:etalbot@jones-hamilton.com]
sent: Monday, September 29,20086:29 PM
To: Robert James; Brian Brooks; David Henry; Vic Forte
Subject: TULSfAR Raw materials

Mark Nagle of Tulstar called late this afternoon and requested that Norphlet work with him on loading out
the remaining Trichloroethylene and Hydrofluoric acid that was not processed during start up last
December. His attorneys advised that this virgin material is indeed Tulstar's inventory.

As you can imagine; he wants to pick up these two truckloads right away. I informed Mark that there was
a pending board meeting for this coming Thursday and his request would probably be listed as an Agenda
item.

He wants me to call him again tomorrow afternoon to reconfirm this request. I suspect that we should let
him deal direct with David Henry in this regard.

Comments are solicited.

Evert

This E-mail and any files and attachments transmitted with it are private and intended solely for
the use of the individual or entity to whom they are addressed. Ifyou are not the intended
recipientt or the employee or agent responsible for delivering the message to the intended
recipient t any use of this information or dissemination or copying of this communication is
strictly prohibited. If you have received this communication in errort please notify us
immediately by telephone at 501-682-1121 or return the email by reply indicating the error.



Fw: TULSTAR Raw materials
James Turner to: Jamie Bradsher
Cc: Mark Peycke

04/23/2009 11 :52 AM

PRIVILEGED AND CONFIDENTIAL - FOIA EXEMPT - DO NOT RELEASE

FYI

James L. Turner
Senior Attorney
Office of Regional Counsel (6RC-S)
U.S. EPA Region 6
1445 Ross Avenue, Ste. 1200
Dallas, Texas 75202-2733
E-Mail: Turner.James@epa.gov
Ph: (214) 665-3159
Fax: (214) 665-6460

NOTICE: This communication may contain privileged or other confidential information. If you are not the
intended recipient, or believe you have received this communication in error, please immediately contact
the sender and delete the copy you received, and do not print, copy, re-transmit, disseminate, or
otherwise use the information. Thank you.

- Forwarded by James Tumer/R6/USEPAIUS on 04/23/2009 11 :51 AM-

Fw: TULSTAR Raw materials

Gary Moore to: James Turner 04/23/2009 11 :05 AM

Nevala, David to: Gary Moore

FW: TULSTAR Raw materials

FYI

Gary Moore
EPA Region 6
Response and Prevention Branch
214-665-6609
moore.gary@epa.gov
- Forwarded by Gary Moore/R6/USEPAIUS on 04/2312009 11:04 AM -

i)G·.';o~'\:J'
~~~:~.. . ~.l··

~~

Gary:

04/23/200910:30 AM

Here is a copy of an e-mail that was sent to me recently documenting Tulstars opinion of ownership of
the HF and TCE. The original e-mail was sent last September.
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FRIDAY
FRIDAY ELDREDGE &CLARK

ATTORNEYS AT LAW

A LIMITED LIABILITY PARTNERSIIIP
w_.rridaylinn.com

400 WCSI Capiwl. SuilC 2000
lillie Rlldc,AR 72201·3522
Telellhopc: 501·376·2011

Fax: 501·376·2147

David Choale
Phone: SOI·370·3329

Direel Fax: 501·376·2147
E-Mail: dchollc@rcc.nel

MEMORANDUM

Me. David Nevala,
lvh.'Brian Scoggins '
Arkansas,Economic Development Commission
pavid Choate ' .

'. February 3, 2009

:~·NorphletChemical,Inc. -qiscu.~~~~i:l.'ir· Re~ponse to' 'Q~~5~i~!i~ Pos~t~y·the
, . Arkansas Economic D¢velopmcnt;Commission '., ',', '.. . '

. ,



Memorandum
February 3, 2009
Page 2

Based on the language of the Agreement between Norphlet Chemical ("Norphlet") and
Tulstar, it. appears that Tulstar intended to retairi, and likely did retain, ownership in the raw
materials that it supplied to Norphlet. The Agreement does not speCifically state that Tulstar
owns and will continue to own the raw materials; however, the specific responsibilities and
limitations placed on Norphlet withrespect.to the raw materials indicate Tulstar's ownership
intere~t. First, the Agreement explicitly states that Tulstar will pay Norphlet a tolling fee "for
production" of HFC·134a "that is tolled for Tulstar." (See, Sections 1A and 1B of the
Agreement).·J~ other words, Tulstar agreel) to pay Norphlet not for materials but rather for the
service·o(proou<;ing the HF.C-134a, using the, rawmateri~ls that Tuls.tar provides. Second, the
Agreem'enLrequires.'Norphlet to indemnify T~lstar f~>r "any loss" related to the raw materials
after No'rp~l~ttakes possession. Third, the Agreement states that if Norphlet fails to produce
tIFC~n,4~ ~tn.::~~rtai.n:~qu~ntities and of.~·l:ert!linq~*lity, Norphlct~ust pay Tulstar for all co~ts
an'~ e?,perts~~assoc!ated.with the raw. materials. Fourth,the Agreement requires Norphlet to pay
Tuls,taj for the cost of any~w.materials that are use4to make HFC-134a that are not purchased

. ":' ·bf'Tui~tar .. (See,.Se~t.iorilirQr.:the Agreem·ent).. ' .( '." ... , .. .. .. :', ..' ,-.' - " '-
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Memorandum
February 3, 2009
Page 3

parties; however, those who arrange for disposal or treatment of hazardous substances are also
potentially liable. Courts have indicated that this category of arranger liability can inClude those
who supply raw matcrials to a facility for manufacturing/finishing under a tolling agreement.

In United States v. Aceto Agric. Chems. Corp., the Court of Appeals for the Eighth
Circuit considered a situation very similar to the current arrangement between Norphlet and
Tulstar. {See, United States v. Aceto Agric. Chems. Corp., 872 F.2d 1373, 1377 (8th Cir. Iowa
19~9». In J1.ceto, several companies contrac.ted with a group called Aidex under which Aidex
vi.Quld fonnulate the companies' techniCal grade pesticides into a commercial grade product. As

. thefonnuhitor, Aidex would convert the companies' active ingredients to a commercial grade
'pr~d~ct~~ich ~i:>}ltd then be shipped back to .the companies or shipped directly to customers of
the·companies. ::(S~f!..jd..); .:Aidex 'thefonnql~toreventunlly went.bankrupt, and a release of
hazardous substan&'s'YJ~' discovered at the' Aidex facility. The Envirorunental Protection
Agency ("EPA''') responded ·to the release and under CERCLA sought to recover its response

. 'costs-Jrom the companies viho-~en~ the materials t~ Aidex, claim~g that the companieS arranged
for~isposal oCthe haza:rdous substl~nces. (See. ld.). .The Court considered the facts and held that
~~~~oInpanies could~eJ~~!>le 'as~q.~g~~s.under CERCLAbecause: (I) there was notran~er of

.0Wn(:~shiP.qflh~l1~zars!~~ sUh~tat)'!~s.«~ecQf,llp.~ti!~~·rct9~n~d.ownership of the substar)c~s
ttiJ:9iigh?~t ..tl\e .P~o.S~s~);(~j :the fo~ulat~r ~a~l?~rfol1lli~~ a process on pro~ucts ownedb'y ~e
'2~mp'~mcs'and ~t-the~p¥j)aries qiscr~lion; an~. (3) haZ&rdo~s~aste is generated and disppsed of .
contempoF,liI\c(lus1y;with the fonnulation procesS'.,(~ee. [d.). .

, ':':.~)~:" •. '~" . t.'-, •

i,

,;:::/.. . .The~fact!J~.l sirnU~iti~ betwe~n t.heAceto, case and the cUl1ent s!tuation with Norphle.t
.:'~~~r.n~cal.are·cl~~;.ah($e.q9.urt.~S h()lditig'esl~~lishes ·apot~ntial for Tuls~ar's.liability as an
:,{iklt~&e.r,slto"lMa!el~~Qcc~rJT.()mNofPhlet. ..A'ppare.ntly, Tulstar has asserted to Norphlet that
··t,i]~s:t~rwouJ~ not be..lial:il~.i~the 'case of a release,' Mosfcouns, howeve~, have held that
.:,' :~~J}S~1jW~iq~~~.~ ~~*t, I.i~bm.ty, .a~d j.9i~.t.and,;ll~Y~~~ 1i~bi Ii~y.aJ1l0ng .the potclltially..~e~~()nstble
,····;iP,'m\~s.:\:(S#.evBt{~!J!d~tates \/,' Aceto Agrlc. Clle.m~: Corp., 872 F;2d 1373, 1377 (8th Cn. to"!ll

.~i9g9»)>Tu.lstarffi)"gltt 'argue .that it is no~ Iiabl~ becaus.e it had no controi over the rclw J!1aterials
'. o~~.th~y<:,~Yere .ip.NQrnhJ~fs poss~ssion;how¥ver, control is not 'a necessary factor inevery .e<!se

·:~:.6f'ananger liability. t¥i~er' CERQLA., {See~ 'fJnited Stat~s v, Hercules. Inc., 247 F.3d706 (8th .

:~~8~·l\~JT,\2qOl))..;t~~,d~!,1~.,~t.~<iJu~!~f9q~ol:;ii:n~~;~c:c~s~ry fo~·~rrarig~!',li.~~~jilY~~:R~~fSbip·.·
:::' ·~~M~~~lk~:.9.~~e~W~.3~~~t!.sh¥.~ '.(~~ei :,q~~t~1J.8~CJ~es,\·Y<.v,~rta~ ...P:M{1'!- Co~p., 9~6:<.F ..S\lPP';:1~91

·. .7]; ~~k1~f.~~:~;~.~~n~~;f!1J!~~.~;P~bility ~oe~ ~~~t~9~i.~~:~!1~~I~I~i~~. ~~j}fi~~~r:~~t~n~~ ~o '~~ge
·,~. j;.:&~~~fli:!..,~g}~b.~~~~~~:1i~,.p~~~~.; J~~ :f~~t~¥~':~~m~e1IJ~~t"ls'·eI?WWh. <8,e.e, UIJited'8.tates v.
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HALL
ESTILL

ATTOItNEYS AT LAW

VIAE-MAlL

Elena Forsyth
Tulstar Refrigerants, Inc.
S510 South Lewis Avenue
Tulsa, OK 74105

Re: Norphlet Chemi~, Inc.

Dear Elena:

February 27, 2009

RobeIt F. Ocugherty
320 SoutIBostrln AVll/lUII. SulIIl2CO

Tulsa. OK 14\03-3700
OlrectDIaI: (91&tS9<4.Q.412
FIalm18: (918)59~S
nlougherty@halleslilar.l

As requested, I have reviewed the memorandum dated February 3, 2009 written by David
Choate, an attorney with the Friday, Eldredge & Clark law finn in Little Rock to David Nevala,
Brian Scoggins and the Arkansas Economic Development Commission (the "Memoj. The
Memo discusses responsibility for raw materials and hazardous materials at the plant owned and
operated by Norphlet Chemicals, Inc. ("Norphlet") in Norphlet, Arkansas.

The Memo concludes that "[g]iven the broad reach of CERCLA to impose liability on
those who arranged for disposal of hazardous substances, along with the Court's holding and its
analysis in the Acelo case, it is likely that Tulstar would be liable for response costs associated
with any release or threatened release from Norphlet." The word "release" refers to a release of
hazardous substances. I strongly disagree with this conclusion for the reasons stated below.

PUrsuant to the "Agreement" dated February 24, 2005 (the "Agreement") entered into
between Norphlet and Tulstar Refrigemnts, Inc. ("Tulstar"), Tulstar agreed to purchase HFe­
134a and to supply Norphlet with the raw materials required to manufacture HFC-134a (i.e. HF
and TCE). In conjunction with the parties' entry into the Agreement, Norphlet represented itself
as having the expertise and capability of producing HFC-134a. As you have indicated, the
manufacturing process for HFC-134a involves the input of the two types ofraw materials. HF
and TCE. and if performed correctly. produces HFC-134a and one usable and valuable by­
product, HCL. The Jones-Hamilton Company had contractually agreed to purchase the HCL
from Norphlet and to handle this product. Thus, as a result, had the manufacturing process been
properly and correctly carried out, all of the materials produced would have been marketable and
in fact, sold pursuant to agreements in place, and thus, there would be no haurdous waste to
dispose of. You have also indicated that a large percentage of the mw materials were negligently
mishandled and/or improperly processed by Norphlet, resulting in an unusable "soup" instead of
HFC-134a and HCL. Finally, Tulstar has been advised that unused quantities of the raw
material, HF. which remain at Norphlet's facility are damaged and no longer in their pure state.
0+1«: 10 the apparent negligence, misJumdJJng andlor Inappropriate storage by Norphlet, Ule water

Tulsa, OK
Oklahoma City. OK

Han, Estll, HardwIck, Gable, GoId8n & Ne!wn. P.C.
www.haIl881I1LCom

Washington. D.C.
Nor1hwest ArtuInaS&



Elena Forsyth
February 27, 2009
Page 2

content has increased from less than one hundredth of a percent (.01%) upon delivery to
Norphlet to more than three percent (3%) today, which affects the marketability and usability of
the HF, and creates very significant obstacles in obtaining transportation of the material.

In support of its conclusion, the Memo cites the case of United States v. Aceto Agric.
Chems Corp., 872 F.2d 1373 (81h Cir. 1989) and a couple of other decisions which essentially
cite and apply the Aceto court's rationale. The Aceto case did find that a supplier of raw
materials pursuant to a 10Uing arrangement with a manufacturer/formulator could be potentially
liable for releases of hazardous substances by the manufacturer/fonnulator under the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA). That
act imposes liability for a release or threatened release of hazardous substances upon any person
who "arranged for disposal or treatment of hazardous substances owned or possessed by such
person ... at any facility ... owned or operated by another party." 42 U.S.C. § 9607(a}(3).

The Memo asserts that the factual similarities between the situation in the Aceto case and
the current situation arc clear. However, the Memo conveniently overlooks a critical distinction.
The Aceto decision was based upon the plaintiffs' allegations "that because the generation of
pesticide-containing wastes is inherent in the pesticide formulation process, [the fonnulator]
could not fonnulate defendants' pesticides without wasting and disposing of some portion of
them" and that "defendants could not have hired [the formulator] to fonnulate their pesticides
without also 'arranging fOf' the disposal of the waste." Aceto, at 1379 and 138 I. The Court's
ruling was based on the facts, among others, that there was no transfer of ownership of the
hazardous substances at issue (which is another distinction to the current situation as discussed
below) and that hazardous waste is necessarily generated and disposed of contemporaneously
with the fonnulation process for producing the pesticides at issue. Id Other cases cited in the
Memo support this conclusion because they cite the Aceto decision in holding that suppliers to a
fonnulatoT used to create a final product can be held liable as arrangers under 42 U.S.C.
§9607(a)(3) where (I) the supplier retains an ownership interest in the materials throughout the
fonnulation process as well as the finished product, (2) the generation of hazardous wastes was
inherent in the Connulation process. and (3) wastes were in fact generated and disposed. U.S. \I.

Hercules, Inc., 247 F.3d 706, 720 (Slla Cir. 2001); U.S. v. Venae CJremical Corp., 966 F. Supp.
1491. 1501 (E.D. Ark. 1997). .

With regard to Norphlet's situation, the generation of hazardous wastes was not inherent
in the fonnulation process. In fact, had Norphlet properly pcrfonned its obligations under.J~

Agreement and produced HFC-134a and HCL as promised, no hazardous wastes would have
been produced. This fact clearly distinguishes the Norphlet-Tulstar facts from the facts in the
Aceto case, and exposes a fatal flaw in the Memo's analysis and conclusion.

The Memo also asserts that Tulstar "likely did retain ownership of the raw materials
delivered to Norphlet." However, the Memo correctly cites Section 1.B of the Agreement which
provides that "Norphlet agrees to pay to Tulstar all costs and expenses related to such raw
materials if Norphlet fails to manufacture HFC-134a in sufficient marketable quantity or quality
as set forth herein." Obviously, Norphlet has failed to manufacture HFC-134a in accordance
with the terms of the Agreement The pln.in intent ofSection l.ll Is that tltle to the rnw materials
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was to transfer to Norphlet upon its failure to produce HFC-134a pursuant to the Agreement.
Such failure has occurred and thus, title has transferred and Norphlet now has a payment
obligation to Tulstar therefor. Tulstar has previously demanded payment for the raw materials
from Norphlet in the amount of $270,000, which was the amount of its costs related to the raw
materials.

Based on the foregoing assumed facts and legal analysis, Tulstar should not be subject to
liability under CERCLA for any release or threatened release of hazardous substances from
Norphlet's facility, and the Memo's conclusion to the contrary is incorrect.

RFD:

963099.3:8\'2845:00700



NORPHLET CHEMICAL SUPERFUND SITE
Enclosure C

LIST OF POTENTIALLY RESPONSIBLE PARTIES

For your information General Notice Letters are being mailed to the following entities:

Owner/Operator

Mr. John L. Garrisont President
Norphlet Chemical t Inc.
600 Macmillian Drive
Norphlett Arkansas 71759

Arranger

Mr. W. Mark Nagle
Tulstar Productst Inc.
aIkIa Tulstar Refrigerants LLC t and
Tulstar Refrigerantst Inc.

5510 S. Lewis Avenue
Tulsat OK 74105
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